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Div-VII, Ahmedabad South

g+ ST&qr(31=fta) + alfiia di aHh
qTfqPRWT hwn©3i=itacrvtn{a©ar P;

a+h#3T§Hqrf©Hr+/
(A)

' Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following :
way

-1

National Behch or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues invoTved relates to pla-ca of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Se-ction 109(7) of CGST Act, 2017

iii,

(iii) Appeal to }he Appellate Tribunal shall be-filed as prescribed under Rule 110 of CGST Rules, 40}7 and shall be :
aCCompanied with a fee of Rs. One Thousand for 6very Rs. One Lakh of Tax or Input Tax Credit involved or the I

differe nce in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order {

appealed against, subject to a maximum of Rs. Twenty-Five Thousand. ' ' F

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
dbCuments. either electronibally or as may be notified bV-the Registrar, Appellate Tribunal in FORM GST APL- }
05, on"comrDon portal as presc?ibed unde r Rule 110 of CGST Rules, 2017, hnd shall be accompanied by a copy :
gf th’qIQrqqf:gPPealed against within seven days of filing FORM GST APL-05 online. i

(i)
e (8) of the CGST Act, 2017 after paying -

(i)'f ' Full- amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amdynt- paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
tha appeal has been filed.

I der, 2019 dated 03.12.2019 has provided
th-at the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

if

(C) ®v3i=ft6fkr mfqRmtt=d3i=flaaf©@ m{+ + :Mla aIT=m, fm
fM, 3FfraT2ft ft giRtH &WT§ewww.cbic.gov.in cRr &g atFA BI

at @itnaa qrqqiTiit b

For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
a.p.pellant rrlay refer to the website a/ww'cbic'gov.in' - - ' ' ' - - i
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ORDER-IN-APPEAL a

Brief Facts of the Case

M/ s . Prathna Infrastructure, 37, Devpriya Bunglow,

Anandnagar Char Rasta, IOOFT Road, Ambawadi, Ahmedabad, Gujarat –

380015 (hereinafter referred as 'Appettantl has filed the appeal against

Order-in-Original No. CGST/WS07/&A/IOl-08(GST)/AC-KSZ/2022-23

dated 31.03.2023 (date of communication of the order appealed against is

04.05.2023) (hereinafter .referred as 'Impugned Orderl passed by the

Assistant Commissioner, CGST, Division – VII, Ahmedabad South

(hereinafter referred as 'Adjudicating Authority I .

2. Briefly stated the facts of the case is that the 'Appellant’ was

registered under erstwhile Service Tax regime for providing "works contract

service" i.e. construction of Residential Complex, and holding Service Tax

Registration No :AAQFP2295JSDOOI, they were also registered under GST

regime and holding Goods and Service Tax Identification Number
24AAQFP2295JIZR for supply of taxable service namely "Works Contract

Service" i.e. Construction of Residential Complex. During the course of audit

it was observed that in the existing law i.e. in pre-GST era they were engaged

providing Works contact service and paying Service Tax after availing the

of abatement as provided under Notification No.26/2012-S.T dated

12 as amended, however under the GST Regime the supplier had

carry forwarded input tax credit amounting to -Rs 11,96,181/-

TUN- I in their electronic credit ledger in respect of inputs viz.

cellient, steel bar, etc held in stock on appointed day and which are

contained in their semi finished & finished goods, under the provision of

Section 140(3) of the CGST Acts, 2017.

06.2C

'ough

3. In response to said TRAN- 1, a SCN was issued to the appellant

stating as to why –

The input Tac Credit of Rs. 11,96,181/- wrongly carded forward in

table No. 7 or TRAN-1 should not be ciemancied/ recovered under Section

73(1) of the C'GST Act, 2017 read with Rule 121 of CGST Rules, 2017;

Interest at applicable rates under Section 50(3) of the CGST Act should

not be derrtartdeci and recovered from them on the wrong credit taken in

TRAN- 1 ;

Penalty shout(i not be imposed upon them under Section 325 of the

CGST Act 2017
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Being aggrieved with the impugned order the appellant has filed t le

sustctirtabte;

iT;IT: ;I oTIllsu : :===T: : • sl:i ::rsl :=t ) o r==== :IIes: /tT:te :s

;hat the oiv£u£ purpa,, b,hi„d ,n'„$„g thi' p"'”i'ion u/ s 140(3) was

that if an actiV@> exempt HncleT the eMs eng regkne} haT become
t.a,bk outward supr,by ur,d,r th, n,u, ,h,pA'dion, then subject to the

5 sped$ed condUions). the person making such suPPIy). out of thT

,p,,ang ,t,dc of his hveraoTY as o„ I JuIY, 2017’ would be- entitled to
the cred.it of inputs used for buaang that stock. There may be hundreds

,r ,ur,ph,„, ,y ,omposke supply .f.co"&*L“SQ" sembe -tuho ha'i 11"sotd

nuent071J {.)f such immovable property units on that day, some under
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construedon and others already constructed. TheY obviwtstY expected to

bene${ from this reasonable statutorY entitlement;

That a natura,t coronary of the expaTUied meaning of "goods"’ bnpo'fLed

r,„m th, Stat, VAT i„,t. th, aSr ta,”, therefore, is that for the hmted

purpose of works contracts) the

good,s @,puts) like cement) bricks) TMT bars etc. which have changed theIr

J„m t, b,„„„, a pa,t ,J the immovable propertY, wouU ha”e tQ be tfeated
as send{trashed or $nished goods and, therefore, eligible for iTC under

S. 140(3) of the CGST Act. Considering them as an imnovctbte propeFtIY

would in fact take them out of the GST net altogether @ terms of pam 5 oif

Schedule ILI to the CGST Act;

That irl the case Qf „ppeac;1,„t, sa to„g as the ouItua“i suppIY Te““”"S

taxable under C,ST kun, then, unless the ITC is explicitIY baFFe(i, CFecZt of tax

paid on inputs wat {nDad,abU be available. It can't be denied by imphcahon

E„„, „„d„, S.17(5) .f CGST A,t, where ITC in respect o:f art'Er” inputs a"d

@>ut services has been sped$caRy isaaou;ed, including woNs con’tFacts

and cortst7uc6or\ service under sub-clctuses (c) &(d) thereof, exceptions have

?een made in every case where the inputs and input senAas are used

for making taxable supplies. So appellant has a'vaited iTC as pe7
ersttuhiIe as applicable;

The land, being hnmovabte property is outside the GST puruiew} as provided

ii s.7(2) of c(.'IST Act read with para 5 of Schedule la thereto' Its value is'

th,„,f.„> ,xd„d,d t, a„d„, at the taxable ”atue o:f ':a"str'LC3tb" ser”ice' The

value of hnd or of the undiu{ded share of land in construction of anY

immovable property has been pegged, vUe pam 2 of ite Not@cation No

11/2017_<.'..1.(R) dat,d 28.6.2017> at .„,+t&,d '/ the total amou"t cha7ged

J., th, ,upphJ .f th, ,,,.i,e as well as bar”fer o/ ta"d or u"ditided share

.f t„„,d. Thu,, th, t,,,bte . value of supply -qf servic”,- e*at“iblg the lcwui

vane> is taken as two-thirds of the total pace charged' in this context’ it ts

dso relevant to loo Iq, th@ in case of construction of complex, the suppIY IS

deemed to be taxable, as laid down in pCI,ra 5(b) of the Sctedute II, onIY
where whole or a part of the consideration is received bY the petson’

engaged in the construction of complex tom the buYeF ettheF:
(i) before issuance Of a completion cera$cate J wtwre required, bY the

competent authoritY; or

(a) before its $rst ocqupadon (by .the builder of the complex himsetf)'
tub{chever is earlier;

The show cause notice merely alleging bat(itU that them is suppressIon on

the part of the Appeaant. The present show cause notice has not brought

any evidence/ /act which can establish that the Appellant has suppFessed

ItS CE_NI

'ectly
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tcDCabte.

of Section 140(3) of CGST Act’ 2017'

present appeal.

,pp„,i,ti,n ,f f,,t,, 1 ,,f,, t, Section 1'tO (3) of CGST Act' 2017 as under
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Section 140 (3) of CGST Act, 2017:-

A registered person, who was not liable to be registered under the

existing 1,Wp „ wh,, W,, ,ng,g,d in th, m'n”fa'ture of exempted goods

or provision of exempted services) or who was providing works contract

,„vb, and wa, availing .f th, b,n,fit ,f Notification No. 26/2012-Service

Tax dated the 20th June> 2012 or a first stage dealer or a second stage

dealer or a registered importer or a depot of a manufacturer’ sha11 be
entided to take9 in his electronic credit ledger, credit of eligible duties in

respect of inputs held in stock and inputs contain6d in semi-finished or

finished goods held in stock on the appointed day, within such time and

in such manner as may be prescribed, subject to] the following

conditions) namely:–

(i) such inputs or goods are used or intended to be used for makIng
taxable supplies under this Act;

the said registered person is eligible for input tax credit on such

inputs under this Act;

the said registered person is in possession of invoice or other

prescribed documents evidencing payment of duV under the

existing law in respect of such inputs;
such invoices or other prescribed documents were issued not earlier

than twelve months immediately preceding the appointed daY; and

the supplier of services is not eligible for anY abatement under tIns

Act

(ii)

(V)

9(ii). As the suppIy of service in relation to construction of residential

,..,,mp1,* ,1,. in„,Ives transfer of "lar=d/11ndivided share of land" wt=ich do

not attract GSTJ the van.le of such land/ undivided share of land shall be

deemed to be 1/3rd of the total amount charged for such suppIY' As such

(,ST on Residential Complex [for which a part or tota1

consideration is received prior to issue of a completion/occupancY certlflcate

or its first occupancy, whichever is earlier], shan be 2/3rd of the total

col,side,ation charged for such supply (thus GST paYable on a Flat/House/

Complex w,uld w,;ks .Ut to b, 12% .f th' total '''n'id”ation inclusive of

the value of land/ undivided share of land). As such ITC claimed Rs'
11 962181/_ on the inputs contained in their finished goods or semi-finished

g..d, (i.,. building under develop„ler=t) held in stock on the appointed daY is
not found to be admissible as per condition mentioned at above

condition (v) of Section 140(3) of the CGST Act,2017'
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..„„, m„„,ble property and not h=lmovable p-opertY

In view thereof)IOCH)
credit in respect of inputs held

finished or finished goods held

C.(IST Act? 2017. As per Section 2(59)

any g',',d, ,ther than Qapital goods used
in course of furtherance of buslness

Act „(JOOdsll means every kind

securities but includes actionable

I::g'UTRAta(.,hed to or forming part

lply

the app,nant i, n.t ,nthled to avail input taF
in stock and inputs contained 11) $elnl-

in the ,t',ck und„ se,dons 140(3) of the

of the CGST Act, 2017, inputs means
or intended to be used bY a suppIIer

Whereas ,, pd,.. S,,.ti.n 2(52)'f the said

of movable property other than moneY and

claim, growing crops, grass and thlngs

of the land which are agreed to be severed before

or under a contract of suPPIY'

„f„' th, .kU,r F.No.381/274/2017, dated 27-2-2C)18

Genera1 of Audit2 New Delhi. The said letter was

s. ABC wherein it was noticed during the audit that

t,k,n t,.,n,iti',n,I „,dit of inputs (bricks, TMT bars

held. in stock as or; 30_6_2017 as well as on inputs
under development. The D(.J (Audit), referring tO

of Section 140 (3) of C(,ST ALt> 2Q17 clarified as under;

Ser..,&DR 2 (59) .f th, ,aid Ad, I„,puts’ means a"g goocis othef
used or {rttended to be used bY a suppheF zn couFse

bu,i„,,,. A, p,„ S,dion 2 (52) of the saki Act, -Go'’ds'
mova,ble property other than moneY and secmthes

dajmy grouj bIg crc>psy grass and things attached

of the land which are agteed to be seveFed befoFe
oraract of supply-, M/ s; ABC FefeFre(i to Secd'on 140aC

i furtherI
issIned by the Directorate

issued in a case of M/

the said assessee has

and rods, cement etc)

contained in their building

the provlslons

As per

than capital goods

of furtherctn,ce of
means every kind of

but includes actionable

to or fonni7tg paH

sx}>ply or under



8
F.No. : GAPPL/ADC/GSTP/2930/2023

{3) of the CGST Act, 2017 and submitted that they avaited the credk of

Rs.59.24 lakh in Tran 1 against the inputs contained in their $nished

goods or semi Paished goods (i.e. their buildings under cievetopment}

held in stdcit on the appointed day. The contention of the assessee does

not appear to be correct as a building under construction being attached

to earth cannot be called 'goods’ in terms of deftnitton as per Section

2(52) mentioned above and in terms of va,nous case laws tmchr

ersttvtale Central Excise Act, 1944. Therefore it is appears that in the

case of baa(ling cohstruction, the transitional credit of inputs already

used in construction and corttairLeci in WIP as on 30-6-2017 is not

a€irrLissible.

!2(i). In view of above, the provisions of Section 140(3) of CGST Act, 2017

allows transitional credit of inputs contained in semi-finished and finished

goods in stock as on appointed day only to the specified class of persons.

However, clarification issued by DG (Audit) categorically rules out

credit of inputs already used in construction of building in stock

b contained in work in progress as on 30-6-2017 on the ground that such

does not fall under the definition of 'goods’ given under Section

of CC,ST Act, 2017 . under which 'goods’ is defined to mean only

movable property.

12(ii). Concurrent reading of Section 140(3) of CGST Act, 2017, Section

2(52) of CC,ST Act, 2017 and clarification issued by DG (Audit) leads that,
the term 'goods’ given dnder Section 140 (3) of C(3ST Act, 2017 means everY

kind of movable property. Therefore, to qualify for availing transitional credit

of eligible duties of input contained in semi-finished or finished 'goods’ in

terms of Section 140(3), such- goods ought to be movable goods. In this case,

transitional credit of Rs. 11,96,181/- was availed on inputs already used in

such buildings/ structures and contained in under construction

buildings/structures (work-in-progress) . Such buildings/structures are

undoubtedly immovable goods. Since Section 140(3) read with Section 2(52)

allows transitional credit only on inputs used finished/semi-finished goods

of movable nature> transitional credit of Rs. 11,96,181/- mailed on inputs

used in such buildings/structures is not admissible. The registered person

who is eligible for any abatement under CGST Act cannot claim the credit

under reference in view of the condition (v) of Section 140(3) of CGST Act,

2017

GEe! th&
GEnre4(

8

Lnsitional

13. The interest is levied on “ineligible ITC availed and u+ilizecY’ under

Section 50(3) of CGST Act, 2017. Therefore, interest is leviable in the

present case. The appellant is also liable for penalty under Section 125 of
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