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ORDER-IN-APPEAL
Brief Facts of the Cas

M/s. Prathna Infrastructure, 37, Devpriya Bunglow,
Anandnagar Char Rasta, 100FT Road, Ambawadi, Ahmedabad, Gujarat -
380015 (hereinafter referred as ‘Appellant) has filed the appeal against
Order-in-Original No. ~CGST/WSO07/8&A/101-08(GST)/AC-KSZ/2022-23
dated 31.03.2023 (date of communication of the order appealed against is
04.05.2023) (hereinafter referred as Tmpugned Order) passed by the
Assistant Commissioner, CGST, Division - VI, Ahmedabad South
(hereinatter referred as ‘Adjudicating Authority).

2. Briefly stated the facts of the case is that the ‘Appellant’ was
registered under erstwhile Service Tax regime for providing "works contract
service® i.e. construction of Residential Complex, and holding Service Tax
Registration No :AAQFP2295JSDO001, they were also registered under GST
regime and holding Goods and Service Tax Identification Number
24AAQFP2295J1ZR for supply of taxable service namely "Works Contract
Service® i.e. Construction of Residential Complex. During the course of audit
it was observed that in the existing law i.c. in pre-GST era they were engaged

efit of abatement as provided under Notification No.26/2012-8.T dated
9)06.2012 as amended, however under the GST Regime the supplier had
ngly carry forwarded input tax credit amounting to Rs 11,96,181/-
fhrough TRAN- 1 in their clectronic credit ledger in respect of inputs viz.
cenfent, steel bar, etc held in stock on appointed day and which are
contained in their semi finished & finished goods, under the provision of
Section 140(3) of the CGST Acts, 2017.

3. In response to said TRAN-1, a SCN was issued to the appellant
stating as to why -

- The Input Tax Credit of Rs. 11,96,181/~ wrongly carried forward in
table No. 7 of TRAN-1 should not be demanded/ recovered under Section
73(1) of the CGST Act, 2017 read with Rule 121 of CGST Rules, 2017;

- Interest at applicable rates under Section 50(3) of the CGST Act should
not be demanded and recovered from them on. the wrong credit taken in
TRAN-1;

- Penalty should not be imposed upon them under Section 125 of the
CGST Act 2017.
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4. Accordingly, the Adjudicating Authority has passed the
impugned order on 31,03.2023 and confirmed the demand on the following
grounds:

"~ that a building under construction being attached to earth cannot be
called "goods" in terms of definition. a5 per ‘Section 2(52) mentioned
above;

. as per Section. 140(3) the condition no- (o) of the CSGT ACT, 2017, the
oticee was eligible for abatement. Therefore the assessee was not
ctigible to take credit on input te. finished goods or semiinished goods.

. In a similar issue, Director General of DGAudit), Central Taxes, New
Dethi vide letier dated 27.2.2018 has also denied the credit of inputs
ie. Bricks, TMT bars & Rods, Cemerit etc) held in stock as on
30.06.2017 as well as on inputs contained their building under
development under the provision. of Section 140(3) of the Central Goods
and Services Tax Act, 2017.

. the transitional credit of inputs already used in construction and
contained in works in progress as on 30.06.2017 is not admissible.
Iherefore, the assessee is required to pay the wrongly availed credit of
Rs. 11,96,181/~

e noticee is also required to pay interest as pet Section. 50(3) of CGS '
Act, 2017 and penalty under Section 125 of the CGST A42017

Being aggrieved with the impugned order the appellant has filed the

sent appeal on 24.06.2023 on the following grounds =

- That the appellant deny all the allegations/ observations raised in the
show cause notice and state that the show cause notice is not
sustainable;

. that the construction service provider has been eligitie for the
transitional credit u/s 140(3) of the CGST A, of eligible duties/taxes
paid on. the inputs contained in semifinished or finished goods, that is
on the inputs which had already been used in. the constriction. of
immovable property when the GST was rolled out on 1 July 2017.

. That the obvious purpose behind enacting this provision /s 140(3) was
that if an activity, evempt under the existing regime, had become
taxable outward supply under the new dispensation, then. subject to the
5 specified conditions, the person making such supply, out of the
opening stock of his inventory as on 1 July, 2017, would be enitied to
the credit of inputs used for building that stock. There may be hundreds
of suppliers of composite supply of construction. service who had unsold
inventory of such immovable property units on that day, some under
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construction and others already constructed. They obviously expected to
Denefit from this reasonable statutory entitlement;

- That anatural corollary of the expanded meaning of "goods", imported
from the State VAT into the GST law, therefore, is that for the timited
purpose of works contracts, the

goods (inputs) tike cement, bricks, TT bars etc. which have changed their
Jorm to become a part of the immovable property, would have to be treated
s semidfinished or finished goods and, therefore, eligible for ITC under
$.140(3) of the CGST Act. Considering them as an immovable property
would in fact take them out of the GST net altogether in terms of para 5 of
Schedule Il to the CGST Act;

. That in the case of appellant, so long as the outward supply remains
taable under GST law, then, unless the ITC is explicitly barred, credit of tax
paid on inputs wil invariably be available. It can't be denied by implication.

" Even under S.17(5) of CGST Act, where ITC in respect of certain inputs and
input services has been specifically isallowed, including works contracts
and construction service under sub-clauses (c) &(d) thereof, exceptions have
een made in every case where the inputs and input services are used

irectly for making taxable supplies. So appellant has availed ITC as per
rovision erstwhile as applicable;
The land being immovable property is outside the GST purview, as provided
in 5.7(2) of CGST Act read with para 5 of Schedule Il thereto. Its value is,
therefore, excluded to arrive at the taxable value of construction service. The
value of land or of the undivided share of land in construction of any
immovable property has been pegged, vide para 2 of the Notification No.
11/2017-CT(R) dated 28.6.2017, at one-third of the total amount charged
Jor the supply of the service as well as transfer of land or undivided share
of land. Thus, the taxable value of supply of service, excluding the land
value, is taken as two-thirds of the total price charged. In this context, it is
also relevant to look that in case of construction of complex, the supply is
deemed to be taxable, as laid down in para 5(b) of the Schedule 11, only
where whole or a part of the consideration is received by the person
engaged in the construction. of complex from the buer either:
() before issuance of a completion certificate, where required, by the
competent authority; or
(i before its first occupation. (by the builder of the complex himself)
whichever is eartier;
- The show cause notice merely alleging baldly that there is suppression on
the part of the Appellant. The present show cause notice has not brought
any evidence/ fact which can establish that the Appellant has suppressed
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anything from the department. Hence rio case has been made out on the
ground. of suppression. of facts or willful misstatement of facts Wit the
intention to evade the payment of service (@ Hence the present case is not
the case of fraud, suppression, wilful \misstatement of facts, etc. Hence
penaty under section 125 of the CGST Rules cannot be imposed. The show
cause notice is Hiable to be dropped o this ground also. Further, the
appellant is entitled. to entertain the belief that there activities were not
taxable.
Personal Hearing:
6 Personal Hearing in the matter was fixed/held on 26.10.2023
nd 09.11.2023 wherein Mr. Vipul Khandhet, C.A., appeared and reiterated
the viritten ubmissin . Also submitted additional submissions and requested
1o allow appeal. Tt is further submitted that No- DRC-01A or DRC-01 has
been issued. During the personl hearing e appellant has submitted
wdditional statement, the details are mentioned at Sr. No. 5.

Discussion and Findings
7. | have carefully gone through the facts of the case, grounds of
appel, subimissions made by the ‘Appellant in the Appeals Memorandum as
well as through additional submission and documents available on record. It .
is observed that the appellant had availed the transitional credit of Total Rs.
11,06,181/- by fling TRAN-1 in their electronic credit ledger in respect of
inputs viz. cement, steel bar, et held in stock on appointed day and which
are contained in their semi-finished and finished goods, under the provision
,of Section 140(3) of CAST Act, 2017.

8. A Show Cause Notice was issued to the appellant in this regard.
Thereafter, the Adjudicating Authority has passed the impugned order on
1,03.2028 and confirmed the demand of Rs. 11,96,181/- under Section
73(1) of the CGST Act, 2017, interest on the amount of GST of Rs.
11,06,181/- under the provision of Section 50(3) and penalty under Section
125 of the CGST Act 2017. Accordingly, the appellant has preferred the
present appeal.

o), In this case, the transitional credit of Rs. 11,96,181/- availed by the
appellant on the inputs contained in semi-finished or finished goods held in
stock on the appointed day was held inadmissible and ordered for recovery:
It is observed that transitional credit availed by the appellant was held
{nadmissible under Section 140 (3) of CQST Act, 2017 For better
appreciation of facts, 1 refer to Section 140 (3) of COST Act, 2017 23 under:
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Section 140 (3) of CGST Act, 2017:
A registered person, who was not liable to be registered under the
existing law, or who was engaged in the manufacture of exempted goods
o provision of exempted services, or who was providing works contract
service and was availing of the benefit of Notification No. 26/2012-Service
Tax, dated the 20th June, 2012 or a first stage dealer or a sccond stage
dealer or a registered importer or a depot of a manufacturer, shall be
entitled to take, in his electronic credit ledger, credit of eligible duties in
respect of inputs held in stock and inputs contained in semi-finished or
finished goods held in stock on the appointed day, within such time and
in such manner as may be prescribed, subject to] the following
conditions, namely:~
@) such inputs or goods are used or intended to be used for making

taxable supplies under this Act;

the said registered person is eligible for input tax credit on such

inputs under this Act;

the said registered person is in possession of invoice or other

prescribed documents evidencing payment of duty under the

existing law in respect of such inputs;

such invoices or other prescribed documents were issued not earlier

than twelve months immediately preceding the appointed day; and
() the supplier of services is not cligible for any abatement under this
Act:

(ii). As the supply of service in relation to construction of residential
complex also involves transfer of *land/undivided share of land® which do
ot attract GST, the value of such land/ undivided share of land shall be
deemed to be 1/3rd of the total amount charged for such supply. As such
GST on Residential Complex [for which a part or total
consideration is received prior to issue of a completion/occupancy certificate
or its first occupancy, whichever is earlier], shall be 2/3rd of the total
consideration charged for such supply (thus GST payable on a Flat/House/
Complex would works out to be 12% of the total consideration inclusive of
the value of land/ undivided share of land). As such ITC claimed Rs.
11,96,181/- on the inputs contained in their finished goods or semi-finished
goods (L. building under development) held in stock on the appointed day is
not found to be admissible as per condition mentioned at above
condition (v) of Section 140(3) of the CGST Act,2017.
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Lo, Tt is seen that in the case of M/s RE. Construction Company’
2019 (23) C.ST.L. 429 (App. AAR-CST), Appellare Authority For Advance
Ruling Under GST, Gujarat, has held as under
10.6 Section 2(52) of the COST Act, 2017 and the GGST Act, 2017
defines the term 'goods’ as every kind of movlsle property other than
money and secuities but includes actionable claim, growing crops:
grass and things attached to or forming part of the land which are
agreed to be severed before supply or under contract of supply. The
vt of the appellant falls within the definition of ‘works contract! as
 given under Section 2(119) of the COST Act 2017 and the GGST Act,
2017, Therefore, even if the contract of the appellant was on work-in-
process stage on the appointed day, the same would not be covered
ithin tho terms ‘sermi-finished or finished goods' &8 the ferm goods’

covers movable property and not immovable property:

1o).  In view thereof, the appellant is ot entitled to avail input tax
credit in respect of inputs held in stock and inputs contained in semi-
finished or finished goods held in the stock under sections 140(3) of the
CGST Act, 2017, As per Section 2(59) of the CAST Act, 2017, inputs means
any goods otber than capital goods used or intended (0 be used by a supplier
tr course of furtherance of business. Whereas as per Section 2(52)of the said
act *Goods* means every kind of movable property other than money and
seourities but includes actionable claim, growing crops, 8rass and things

e i,
S :? tached to or forming part of the land which are agreed to be severed before

-/

4 )ply or under a contract of SUpPIY:

i1 further refer the letter F.No.381/274/2017, dated 27-2-2018
{oaned by the Directorate General of Audit, New Delhi. The said letter was
{ssuied in a case of M/s. ABC wherein it was noticed during the audit that
the said assessee has taken transitional credit of inputs (bricks, TMT bars
and rods, cement etc) held in stock as on 30-6-2017 as well as on inputs
contained in their building under development. The DG (Audi), referring to
the provisions of Section 140 (3) of CGST Act, 2017 clarified as under;

hs per Section 2 (59) of the said Act, “inputs’ means any goods other
than capital goods used or intended to be used by a supplier in course
of furtherance of business. As per Section 2 (52) of the said Act, “Goods”
means every kind of movable property other than money and securities
but includes actionable claim, growing crops, grass and things attached
to or forminig part of the land which are agreed to be severed before
supply or under a contract of supply. M/'s. ABC referred to Section 140
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(3) of the CGST Act, 2017 and submitted that they availed the credit of
Rs.59.24 lakh in Tran 1 against the inputs contained in their finished
goods or semi finished goods (ie. their buildings under development)
heid in stéck on the appointed day. The contention of the assessee does
not appear to be correct as a building under construction being attached
to earth cannot be called ‘Goods’ in terms of definition as per Section
2(52) mentioned above and in terms of various case laws under
erstwhile Central Excise Act, 1944. Therefore it is appears that in the
case of building construction, the transitional credit of inputs already
used in construction and contained in WIP as on 30-6-2017 is not
admissible.

12(i).  In view of above, the provisions of Section 140(3) of CGST Act, 2017
allows transitional credit of inputs contained in semi-finished and finished
goods in stock as on appointed day only to the specified class of persons.
However, clarification issued by DG (Audif) categorically rules out

qusitional credit of inputs already used in construction of building in stock

d, contained in work in progress as on 30-6-2017 on the ground that such

i ings does not fall under the definition of ‘goods’ given under Section

w 2) of CGST Act, 2017 .under which ‘goods’ is defined to mean only
‘movable property.

12(1i).  Concurrent reading of Section 140(3) of CGST Act, 2017, Section
2(52) of CGST Act, 2017 and clarification issued by DG (Audit) leads that,
the term "goods’ given under Section 140 (3) of CGST Act, 2017 means every
kind of movable property. Therefore, to qualify for availing transitional credit
of eligible duties of input contained in semi-finished or finished ‘goods’ in
terms of Section 140(3), such'goods ought to be movable goods. In this case,
transitional credit of Rs. 11,96,181/- was availed on inputs already used in
such buildings/ structures and contained in wnder construction

uildi (work-in-progress). Such building; are
undoubtedly immovable goods. Since Section 140(3) read with Section 2(52)
allows transitional credit only on inputs used finished/semi-finished goods
of movable nature, transitional credit of Rs. 11,96,181/- availed on inputs
used in such buildings/structures is not admissible. The registered person
who is eligible for any abatement under CGST Act cannot claim the credit
under reference in view of the condition (v) of Section 140(3) of CGST Act,
2017.

13. The interest is levied on “ineligible ITC availed and utilized” under
Section 50(3) of CGST Act, 2017. Therefore, interest is leviable in the
present case. The appellant is also liable for penalty under Section 125 of
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CGST Act, 2017 for contravention of the provisions of Section. 140 of CGST
Act, 2017. Hence, penalty is also imposable upon the appellant-

14, 1o view of the above discussions, I dont find any infirmity in the
impugned order passed by the edjudicating authority. Accordingly, 1 upheld
e impugned order and reject the appeal filed by the appellant.
aﬁﬁﬁﬁmﬁﬁﬁmwhﬂmmﬁﬁﬁwwél
The appel filed by the appellant stands disposed of in above terms-
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